UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
UNI TED STATES OF AMERI CA,
V. . Crim Action No. 01-0389
(JR)
ANTONI O D. KNI GHT, :

Def endant .

VEMORANDUM

Thi s menorandum sets forth the reasons for the ruling
made in open court on January 11, 2002, denying w thout
prejudi ce the governnment’s nmotion to admt evidence under
Federal Rule of Evidence 404(b).

Antoni o Knight is charged by indictrment wth unl awf ul
di stribution of cocaine base (21 U.S.C. 841(a)(1l) and
(b)(1)(C)), unlawful possession with intent to distribute 5
granms or nore of cocaine base (21 U. S.C. 841(a)(1) and
841(b)(1)(B)(iii)), and wusing, carrying and possessing a
weapon during a drug trafficking offense (18 U S.C.
924(c)(1)).

The governnent alleges the follow ng: On August 31, 2001,
Metropolitan Police Departnment (MPD) officers were conducting
an undercover operation in the 200 bl ock of 37th Street, S.E.
in the District. At 9:55 p.m, an undercover officer in an
unmar ked car pull ed al ongsi de Kni ght and asked to purchase a
“di me” rock of crack cocaine. Knight told the “undercover” to

get out of his car, asked him how nmuch crack he wanted, poured



several | oose rocks of a tan substance into his own hand, and
instructed the undercover to select one. The undercover chose
one, gave Knight $10 in MPD marked funds, returned to his car,
and conducted a field test on the rock. Wen the rock tested
positive for crack, a different officer broadcast a
description of Knight to an arrest teamwaiting in the area.
The arrest team spotted a man fitting Knight’'s description
running. A unifornmed officer attenpted to stop him During
t he chase and struggle that ensued, Knight repeatedly (to use
a standard-i ssue MPD phrase) “reached toward his wai stband.”
After Knight was subdued, the police found a handgun in the
front of his waistband -- a Ruger 9mm sem -autonmatic with nine
rounds in the magazine and one in the chanber. The undercover
of ficer identified Knight as the man who had sold himthe
cocaine. A search incident to Knight's arrest uncovered
approximately ten grams of a white rock-Ilike substance, the
pre-recorded funds, and an additional $150.

The governnment seeks to introduce, under Federal Rule of
Evi dence 404(b), testinony about a startlingly simlar arrest
of this sane defendant that occurred one year earlier. The
proffered testimony would show that, on July 22, 2000, at 527
50th Place, N.E., MPD officers observed Knight standing on the
sidewal k holding a clear plastic bag that contained a white
rock-like substance. Knight was holding the plastic bag in

his right hand, up in the air, dangling between his fingers.
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Later, when the police saw Knight enter a vehicle, they

conducted a traffic stop, in the course of which they “saw
Kni ght reach toward his wai stband and make a shifting notion
towards his abdonmen.” A patdown and subsequent search
recovered a .40 caliber Jock with ten rounds in the chanber,
a .9mm Taurus | oaded with fourteen rounds of ammunition, three
| arge pieces of a white rock-1ike substance that field-tested
positive for cocaine base, $328, |atex gloves, and a cel
phone.

The nost interesting issue presented by this notion, and
by the opposition to it, is whether the testinony is
adm ssible at all, or whether it is tainted by the fact that
it was suppressed by a Superior Court judge. The question
appears to be one of first inpression in this Circuit.

The exclusionary rule’ s “prime purpose” is to deter

unl awful police conduct. lllinois v. Krull, 480 U S. 340, 347

(1987). “[Dlespite its broad deterrent purpose, the
excl usionary rule has never been interpreted to proscribe the
use of illegally seized evidence in all proceedings or against

all persons.” United States v. MCrory, 930 F.2d 63, 67 (D.C.

Cir. 1991) (internal citations omtted).

In United States v. Basinger, 60 F.3d 1400, 1407 (9th

Cir. 1995), the Ninth Circuit upheld the introduction of
evidence of a prior arrest based upon a police officer’s

di scovery of certain itenms (including drugs) in a search
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incident to that arrest. The defendant had argued that the
constitutionality of the prior arrest and subsequent search
had to be determ ned before it could be used in a later trial,
but the Ninth Circuit held such an assessnment is “unnecessary
because the Fourth Anmendnment does not bar adm ssion of

this evidence.” 1d. at 1407 (relying on United States v.

Lopez-Martinez, 725 F.2d 471, 476 (9th Cir. 1984)). The

exclusionary rule did not bar introduction of the evidence,
because there was no “bad faith or collusion by the officers
involved in the [prior] and the instant cases,” and the

officer in the prior case did not have “the [instant]

proceedings in [his] primary zone of interest.” 1d. (internal
citations omtted). The court concluded that, “even if the
[prior] search was illegal, exclusion of the evidence in the

present case woul d be unwarranted because excl usion would have

a mniml deterrent effect.” 1d.
The Tenth Circuit has taken a simlar approach. In
United States v. Hill, 60 F.3d 672, 676 (10th Cir. 1995), the

def endant was convicted of possession of crack cocai ne and
possessing a firearmin relation to a drug trafficking

of fense. On appeal, the defendant asserted that the district
court had erred in admtting police officers’ testinony that
he had possessed cocai ne base during two prior arrests for
whi ch he was never formally charged. [d. at 675. The court

hel d that the exclusionary rule does apply to evidence offered
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under Rule 404(b), but that “when ‘the connection between
police m sconduct and evidence of a crinme is sufficiently
attenuated,” . . . exclusion neither protects the
constitutional principles the rule was designed to protect,
nor advances deterrence enough to justify its costs.” 1d. at

679 (quoting United States v. Janis, 428 U S. 433, 458

(1976)). “[T]hat |evel of attenuation only occurs when the
issue of illegally seized evidence falls, in the words of the
Suprenme Court, ‘outside of the offending officer’s zone of
primary interest.’” 1d. (quoting Janis, 428 U.S. at 458).

In H1l, the court did not find a sufficient |evel
of attenuation: “Here, however, the very officers who

conducted the earlier crimnal investigation, including a drug
i nvestigation, of this defendant were called upon to testify
about that drug involvenment in order to obtain a drug
convi ction agai nst the sane defendant for conduct that
occurred within just a few nonths of their initial
investigations. All of this is a close enough nexus to
convince us that the ultimte use of this evidence fell within
the officers’ zone of primary interest at the tine these
searches and sei zures occurred.” 1d. at 680.

The governnment points to two D.C. Circuit cases that

may bear on this issue.! In MCrory, supra, the court held

! Governnment counsel’s citation and forthright discussion
of these two cases conplies with both the letter and the
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that illegally seized evidence could be used in calculating

t he defendant’s base offense | evel under the Sentencing
Guidelines. 90 F.2d at 69. The rationale of that case
actually tilts against the government’s argunment, however.

The court reasoned that in “determning guilt, courts have
been limted by strict evidentiary requirenments.” |d. at 68.
Once guilt has been adjudi cated, however, “the judge nust have
the fullest information avail able concerning the defendant’s
background in order to fashion the nost appropriate sentence.”
Id. The introduction of Rule 404(b) evidence, of course, does

go to the adjudication of guilt. 1In United States v. Askew,

88 F.3d 1065, 1072 (D.C. Cir. 1996), the court of appeals
appeared to assune -- without analysis -- that the

excl usionary rule m ght bar 404(b) evidence. The prosecution
called as a rebuttal witness a New Jersey state trooper who
testified that he arrested Askew in New Jersey in 1989 on drug
charges, which were |later dism ssed as a result of a class
action alleging trooper bias. [d. at 1067-68. |In analyzing

t he defendant’s clains of ineffective assistance of counsel

for failing to discover the dism ssal of the charges, the
court reasoned that the defendant “offered no reason to think

that his arrest was based on an inmproper search of his

spirit of Rule 3.3(a)(3) of the D.C. Rules of Professional
Conduct and i s conmended.



property or that the officer in his case | acked probabl e cause
to arrest him” 1d. at 1072.

| conclude, follow ng the persuasive reasoning of the
Ni nth and Tenth Circuit decisions, that the exclusionary rule
does not bar adm ssion of Knight’'s July 2000 arrest. | cannot
apply the “primary zone of interest test,” which seens
unnecessarily vague, but in this case, the arrests were a year
apart and were conducted by different groups of officers.
There is no evidence of collusion or bad faith between the
groups of officers.

404(b) Analysis

Under Rul e 404(b), “[e]vidence of other crines, wongs,
or acts is not adm ssible to prove the character of a person
in order to show action in conformty therewith. It my,
however, be adm ssible for other purposes, such as proof of
notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident.” U.S. v.
Crowder, 141 F.3d 1202, 1205 (D.C. Cir. 1998) (en banc);

United States v. Latney, 108 F.3d 1446, 1448-1450 (D.C. Cir.

1997) .

Kni ght’s prior possession of narcotics and weapons
arguably does bear on his know edge of crack cocaine (and how
to sell it) and his intent to sell the crack cocaine in his

hand, and it would thus be adm ssible under Rule 404(b) if



knowl edge and intent were seriously at issue.? Latney, 108
F.3d at 1448. 1In this case, however, the proffered evidence
of drug dealing with a very simlar nodus operandi conducted

only a year earlier is, at best, cunulative on the question of

know edge and intent. It appears to have no real purpose
except to prove that this defendant is a drug dealer -- which
is forbidden under Rule 404(b) as propensity evidence. | find

t he probative value of the evidence to be substantially

out wei ghed by the danger of unfair prejudice. Fed. R Evid.
403. |If the defense argues or suggests at trial that Knight
did not intend to sell the drugs or that he did not possess

the gun in connection with the drugs or know that he possessed

it, however, see Latney, 108 F.3d at 1448 (defense counsel
contested defendant’s intent through cross-exam nation), he

will “open the door” to receipt of the evidence.

JAMES ROBERTSON
United States District Judge

2 The court in Latney did note that “[w]holly apart from
t hat defense strategy, know edge and intent were in issue
because the burden of proving these elenents remained on the
prosecution.” Latney, 108 F.3d at 1448.
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Copi es to:

Sarah Chasson

Assistant U.S. Attorney
Judi ciary Center, Room 4108
555 Fourth Street, N W
Washi ngton, DC 20001

Counsel for United States

Val enci a Rai ney

Federal Public Defender
Serv.

625 I ndi ana Avenue, N W
Washi ngton, DC 20001

Counsel for Defendant




